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Summary 

The  Department  of  Defense  (DOD)  has  sent  the  Congress  a  major  proposal 
entitled  “Defense  Transformation  for  the  2 1 st  Century  Act  of 2003 ”on  April  1 0, 2003 . 
The  complex  proposal  would  have  made  many  changes,  and  in  some  cases,  major 
changes,  in  the  military  personnel  and  acquisition  systems,  and  in  the  statutory  basis 
for  much  of  DOD’ s  civilian  personnel  system.  The  changes  would  have  affected  in 
a  number  of  titles  in  the  United  States  Code  but  primarily  in  Title  5  (Government 
Organization  and  Employees),  and  Title  10  (Armed  Forces).  A  number  of 
congressional  committees  have  begun  action  on  various  parts  of  this  proposal.  The 
Senate  Armed  Services  Committee  reported  S.  1050  on  May  9  (S.Rept.  108-46),  and 
the  House  Armed  Services  Committee  reported  H.R.  1588  on  May  16  (H.Rept.  108- 
106);  the  House  Committee  on  Government  Reform  reported  H.R.  1836  on  May  8 
(ordered  to  be  reported  (amended)  by  voice  vote). 

This  report  briefly  summarizes  and  presents  all  of  the  sections  of  the  original 
DOD  proposal  in  a  side  by  side  with  the  relevant  provisions  in  current  law,  if  they 
exist,  that  would  have  been  affected  by  the  proposal.  The  idea  is  to  provide  a  “road 
map”  that  relates  each  section  of  the  proposal  to  existing  law.  Provisions  from  the 
Homeland  Security  Act  (HSA)  of  2002  specific  to  the  Department  of  Homeland 
Security  are  separately  listed  from  the  rest  of  the  existing  law,  and  are  the  most 
recently  enacted  changes  to  Title  5.  The  Homeland  Security  Act  represents  the 
broadest  changes  in  the  Title  in  a  number  of  years.  HSA  provisions  that  applied 
government- wide  are  covered  under  “Current  Law”  (Column  2)  of  the  report.  The 
DOD  proposal,  if  it  had  been  enacted  in  its  entirety,  would  have  resulted  in 
significantly  greater  changes  in  Title  5  than  the  HSA  changes. 

The  DOD  proposal  covered  a  wide  spectrum  of  current  law.  As  a  result,  a 
number  of  Congressional  Research  Service  (CRS)  analysts  and  attorneys  contributed 
to  this  report.  Most  are  listed  in  a  “Key  Policy  Staff’  table  at  the  end  of  this  report. 
This  report  will  be  updated  if  additional  clarification  of  DOD’ s  proposal  or  relevant 
current  law  is  warranted. 
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Defense  Department 
Original  Transformation  Proposal: 
Compared  To  Existing  Law 


Introduction 

In  April  2003,  the  Department  of  Defense  (DOD)  sent  Congress  a  proposal 
entitled,  “Defense  Transformation  for  the  2 1 st  Century  Act  of  2003 The  207 -page 
proposal  would  have  made  many  changes,  in  some  cases  major  changes,  in  the 
military  personnel  and  acquisition  systems,  and  in  the  statutory  basis  for  much  of 
DOD’s  civilian  personnel  system.  The  changes  would  have  occurred  in  a  number  of 
titles  in  the  U.S.  Code;  but,  primarily  in  Title  5  (Government  Organization  and 
Employees)  and  Title  10  (Armed  Forces).  A  number  of  congressional  committees 
have  begun  action  on  various  parts  of  this  proposal.  The  Senate  Armed  Services 
Committee  reported  S.  1050  on  May  9  (S.Rept.  108-46),  and  the  House  Armed 
Services  Committee  reported  H.R.  1588  on  May  16  (H.Rept.  108-106);  the  House 
Committee  on  Government  Reform  reported  H.R.  1836  on  May  8  (ordered  to 
reported  (amended)  by  voice  vote). 

This  report  summarizes  and  lists  all  of  the  proposal’s  sections  along  side  the 
relevant  provisions  in  current  law,  if  they  exist,  that  would  have  been  impacted  by 
the  proposal.  The  idea  is  to  provide  the  reader  with  a  type  of  roadmap  that  would 
help  relate  each  aspect  of  the  proposal  to  existing  law.  Provisions  from  the 
Homeland  Security  Act  (HSA)  of  2002  specific  to  personnel  management  in  the 
Department  of  Homeland  Security  are  listed  separately  from  the  rest  of  the  current 
law  primarily  because  they  are  the  most  recent  legislative  actions  impacting  Title  5. 
HSA  provisions  that  applied  government-wide  are  covered  under  “Current  Law” 
(column  2)  of  the  report.  HSA  provisions  also  represent  the  broadest  changes  in  Title 
5  in  a  number  of  years.  The  DOD  proposal,  if  it  had  been  enacted  in  its  entirety, 
would  have  resulted  in  significantly  greater  changes  in  Title  5  than  the  HSA  changes. 

Because  the  DOD  proposal  covered  such  a  wide  spectrum  of  current  law,  a 
number  of  Congressional  Research  Service  (CRS)  analysts  and  attorneys  contributed 
to  this  report.  Most  are  listed  with  their  subject  coverage  in  a  separate  table  in  this 
report,  CRS  made  every  effort  to  be  comprehensive  in  identifying  statutes  currently 
in  effect  which  would  relate  to  the  proposed  change  in  the  law.  However,  there  may 
be  some  provision  in  law  which  has  been  inadvertently  omitted.  This  report  will  not 
be  updated  unless  additional  clarification  of  DOD’s  proposal  or  relevant  current  law 
is  warranted. 


1  The  DOD  proposal  can  be  viewed  at; 

[http  ://www.  defenselink.mil/dodgc/irs/ docs/transformation,  p  df] 
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New  5  U.S.C.  9902(a)  -  In  General.  No  similar  provision  5  U.S.C.  9701(a)  -  In  General.  The 

(1)  Notwithstanding  any  other  provision  of  Title  DHS  Secretary  and  OPM  Director 

5,  the  secretary  could,  in  regulations  prescribed  have  the  same  authority  to  establish 

jointly  with  the  director,  establish,  and  from  and  adjust  a  new  system, 

time  to  time  adjust,  a  human  resources 


the  principles  of  hiring  based  on  merit,  fair  5  U.S.C.  2302  —  Prohibited  personnel 

treatment  without  regard  to  political  affiliation  practices 
or  other  non-merit  considerations,  equal  pay  for 
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that  is  waivable  under  Chapter  99,  except  as 

specifically  provided  for  in  this  section. 


The  Defense  Transformation  For  the  21st  Current  Law  Homeland  Security  Act  of  2002 

_ Century  Act  —  Proposed _ (Except  DHS  Citations) _ DHS-Specific  Provisions 
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5  U.S.C.  3131  —  The  Senior  Executive 


approval,  to  discontinue  certifying  for 
appointment  a  preference  eligible  who  three 
times  has  been  considered  and  passed  over, 
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proposed  human  resources  management  system  of  any  substantive  change  in  conditions  of  recognition.  Moreover,  DHS 
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tor  personal  services  contracts,  including  Central  Intelligence  Agency;  appropriations; 

personal  service  without  regard  to  limitations  on  expenditures. 

types  of  persons  to  be  employed.  See  also  50  U.S.C.  403j  -  Central  Intelligence 

_  Agency;  appropriations;  expenditures,  which 
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stations  and  return,  as  may  be  authorized  by 
law.  (2)  To  procure  the  services  of  experts  or 
consultants  (or  an  organization  of  them),  the 


program,  the  secretary  could  —  (1)  appoint  qualified  scientific  and  professional  personnel 

personnel  from  outside  the  civil  service  and 

uniformed  services  (as  such  terms  are  defined  in  5  U.S.C,  3 104(b)  note.  Similar,  but  special 
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120  percent  of  the  minimum  basic  pay  rate  for 
GS-15  and  not  greater  than  basic  pay  rate  for 
level  IV  of  the  Executive  Schedule. 
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program;  and  transfer  to  DHS. 

(2)  the  rate  of  basic  pay  prescribed  for  the 
position  under  this  section  could  not  be  reduced 
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any  annuity,  pension,  social  security  payment,  Retirement  System)  generally  require  a 
retired  pay,  or  other  similar  payment  as  a  result  deduction  from  the  pay  of  a  reemployed 

of  such  employment  that  the  appointee  may  be  annuitant  equal  to  the  amount  of  an  annuity; 
receiving.  42  U.S.C.  403  -  Reduction  of  insurance 


New  5  U.S.C.  9906.  Special  pay  and  benefits  22  U.S.C.  3963  establishes  the  Foreign  No  similar  provision 

for  certain  employees  outside  the  United  States.  Service  (FS)  pay  schedule.  22  U.S.C.  3965, 

The  secretary  could  provide  to  certain  civilian  the  Senior  FS  schedule,  5  U.S.C.  5925 
employees  of  DOD  assigned  to  activities  authorizes  a  pay  differential  of  up  to  25%  over 
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members  of  the  Foreign  Service  under  chapter  9  22  U.S.C.  3963  establishes  the  Foreign 

of  title  I  of  the  Foreign  Service  Act  of  1980  or  Service  (FS)  pay  schedule.  22  U.S.C.  3965, 
any  other  provision  of  law;  or  (B)  comparable  to  the  Senior  FS  schedule.  5  U.S.C.  5925 
those  provided  by  the  Director  of  Central  authorizes  a  pay  differential  of  up  to  25%  over 


p  in 

S3  9  ~ 

23  ^  to 

|  .9  g 

•JJ  CA  \p 

1 II 

8  'g 

£f>J  c3 

■  S  w  T3 
>  &  S 

i —  o  03 

£  3  « 
-s  >^2z 

&  ?3  T3 
>,.9  -g 

c?  -H  S 
p,  g  a 

fi  -4^j  *^2 

■H  «  H 

23  r-O  o 

TO  3  r  > 

i  M  U 


,Q  <4-f 


o  >  u 

d  o  <u 

o  u  vt 

S 


u 

•■'— n  tzi  <D 


M  Qh 

o  .2  d 

o 

o  <£  <d 
<1  Ld  ^ 

3  8  | 


such  chapter,  would  have  to  be  in  conformance  U.S.C.  rather  than  Chapter  99;  but 

with  the  requirements  of  this  subsection.  (2)  No  there  is  no  counterpart  to  101(b)(2)  of 

other  provision  of  the  act,  or  any  provision  the  DOD  proposal, 

made  by  it,  should  be  construed  or  applied  in  a 
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manner  so  as  to  limit,  supersede,  or  otherwise 
affect  provisions  of  section  9906,  except  to  the 
extent  that  it  does  so  bv  snecific  reference  to 
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designated  as  science  and  technology 
reinvention  laboratories.  Limitations  on  the 
number  of  personnel,  the  duration,  and 
number  of  projects  set  out  in  5  U.S.C.  sec. 
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4703(d)  were  waived  and  made  sec.  342  rather 
than  5  U.S.C,  4703  appropriate  authority  to 
extend  and  expand  these  projects. 
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addition  to  basic  pay  of  the  least  of  (A) 
$25,000;  (B)  the  amount  equal  to  25  percent 
of  the  employee’s  rate  of  basic  pay;  or  (C)  the 
amount  of  the  limitation  applicable  for  a 
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calendar  year  under  5  U.S.C.  5307(a)(1).  An 
employee  appointed  under  this  authority  is  not 
eligible  for  any  bonus,  monetary  award,  or 
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Authorization  Act  for  Fiscal  Year  1996  (P.L.  Management  Policies  and  Procedures” 

104-106;  1 10  Stat.  669)  as  amended.  encouraged  the  DOD  Secretary  to  commence 

personnel  demonstration  projects  for 
acquisition  workforce  at  DOD,  under 
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authority  of  5  U.S.C.  4703,  with  some 
modifications. 
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the  military  departments.  8033(a)  specify  a  four-year  term  for  service 

Specifies  a  four-year  term  for  Service  Chiefs,  chiefs,  with  one  four-year  extension  allowed 
which  the  President  may  extend  as  he  deems  in  time  of  war  or  natl  emergency  declared  by 
necessary.  Congress. 
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(e.g.  the  Chairman  of  the  Joint  Chiefs  of  Staff 
and  Service  Chiefs)  would  continue  to  require 
Senate  approval. 
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Sec.  117.  Eliminate  distribution  quotas  for  10  U.S.C.  525(a)  requires  at  least,  50%  of  all  No  similar  provision 

general  and  flag  officers  serving  in  grades  of  O-  general/flag  officers  to  be  0-7s  and  no  more 
7  and  0-8.  than  15.7%  - 17.5%  to  be  0-9s  and  O-10s. 
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service  or  time  m  grade.  Eliminates  limitations  small  number  of  waivers  are  authorized, 

on  term  of  office  for  the  chiefs  of  the  Army  10  U.S.C.  3038,  5 143,  5144,  and  8038  require 
Reserve,  Naval  Reserve,  Marine  Corps  Reserve,  four-year  terms  with  one  reappointment 
and  Air  Force  Reserve.  allowed  for  the  Army,  Naval,  Marine  Corps, 

and  Air  Force  Reserve  chiefs  respectively. 
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•c.  120.  Eliminate  mandatory  retirement  of  10  U.S.C.  635  requires  active  duty  No  similar  provision 

tive  duty  general  and  flag  officers  after  30  general/flag  officers  in  grade  0-7  to  retire  at 
ars  of  service.  30  years  of  service;  10  U.S.C.  636  reauires 
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in  writing  to  Congress  and  the  President 


Sec.  133 .  Waiver  of  military  education  All  officers  selected  for  promotion  to  No  similar  provision 

eligibility  and  post-education  placement  brigadier  general/rear  admiral  (lower  half) 

requirements.  [grade  0-7],  are  required  by  10  U.S.C.  663  to 

Changes  the  Secretary  of  Defense’s  authority  to  attend  a  “Capstone”  professional  military 
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providing  assistance  to  an  emergency  involving  Domestic  uses  are  not  allowed  except  for 
serious  disasters,  accidents,  or  catastrophes.  matters  attendant  to  the  use  or  threatened  use 

of  a  weapon  of  mass  destruction,  or  a  serious 
terrorist  attack  or  threatened  attack 
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Sec.  136.  Improved  involuntary  access  to  None.  10  U.S.C.  10147  specifies,  in  effect,  No  similar  provision 
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efficiency,  and  “freedom  to  manage.”  10  U.S.C.  2435  -  Baseline  descriptions. 

10  U.S.C.  2440  -  Technology  and  Industrial 
Base  Plans 
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Repeals  all  provisions  of  Sec.  811,  PL  106-398.  FY2003,  DOD  to  notify  congressional  defense 

committee  when  the  CIO  redesignates  a 
“major”  IT  system  as  something  else;  and 
requires  annual  reports  on  DOD 
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provisions  to  be  included  in  each  federal 

41  U.S .C.  35 1  et  seq.  is  exempted  from  the  service  contract  in  excess  of  $2,500  that  uses 
authority  to  adjust  thresholds.  non-federal  employees. 
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process,  efficiency,  and  costs.  workloads  previously  performed  by  depot- 

level  maintenance  and  repair  workloads 
formerly  performed  at  certain  military 
installations. 

31  U.S.C.  1301.  Application. 
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10  U.S.  C,  2474.  Centers  of  Industrial  and 
Technical  Excellence. 
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modify  certain  environmental  requirements  to 
preserve  the  use  of  lands,  marine  areas,  and 
airspace  withdrawn  or  designated  for  military 
use,  in  order  to  ensure  military  readiness. 
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management  considerations  or  protection.” 
Can  include  areas  that  are  currently 
unoccupied  by  an  endangered  or  threatened 
species  if  such  areas  include  habitat  that  is 
essential  to  the  conservation  of  the  species. 
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activities,  notify  the  state  air  quality  agency  attain  six  national  air  quality  standards  in 

before  engaging  in  such  activities,  and  ensure  areas  identified  as  nonattainment. 

conformity  within  3  years  of  the  date  new 
activities  begin.  In  assessing  non-attainment  of 
several  standards,  the  Environmental  Protection 
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including  but  not  limited  to”  provisions  waste  violation  that  an  employer  has 

regarding  employee  protection  (Section  7002)  committed.  Also  specifies  reporting 
and  citizen  suits  (Section  7003).  requirements  regarding  information  needed  to 

protect  the  occupational  safety  and  health  of 
workers  at  solid  and  hazardous  waste 
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tenn  under  CERCLA  for  the  activities  covered.  when  the  emission  of  a  hazardous  substance 
Military  munitions  would  be  defined  as  a  into  the  environment  is  covered  under 

“release”  if  they  are  deposited  off  an  operational  CERCLA.  Military  munitions  are  not 
range,  or  if  they  migrate  off  an  operational  explicitly  addressed  in  the  definition  of  release 

range.  under  current  law. 
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(b)(2)  would  establish  statutory  language  to  No  comparable  provision  in  current  law.  No  similar  provision 

exclude  from  the  definition  of  “release”  military 
munitions  on  an  operational  range  that  have 


definition  of  harassment  applicable  to  military  harassment  that  are  applicable  to  all  activities 

readiness  activities.  wherein  marine  mammals  are  pursued, 

tormented,  or  annoyed. 
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§301(b)(2)(B)  would  reletter  subsections  of  16  Technical  amendment.  No  similar  provision 

U.S.C.  1371. 
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§301(b)(2)(C)  would  add,  near  the  end  of  1 6  No  similar  provision  is  provided  by  current  No  similar  provision 

U.S.C.  1371,  a  blanket  exemption  for  “actions  law. 
necessary  for  national  defense.” 
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Sec.  402  -  Reassignment  of  Personnel  Serving  10  U.S.C.  143  -  Office  of  the  Secretary  of  No  similar  provision 

in  the  Office  of  the  Secretary  of  Defense.  Defense  (OSD)  personnel  establishes  a 

Section  143  of  title  10,  United  States  Code,  permanent  limitation  on  OSD  military  and 
would  be  repealed.  civilian  personnel,  defines  personnel,  and 
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The  Defense  Transformation  For  the  21st  Current  Law  Homeland  Security  Act  of  2002 

_ Century  Act  —  Proposed _ (Except  DHS  Citations) _ DHS-Specific  Provisions 

agency  to  another  or  when  one  agency  is  not  less  than  the  rate  provided  for 

replaced  by  another,  each  competing  such  position  for  the  duration  of 

employee  must  be  transferred  before  the  service  in  the  new  nosition:  and  CD 
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(A)  An  examination  of  the  cost  of 
performance  of  the  function  by  Department  of 
Defense  civilian  employees  and  by  one  or 
more  private  contractors  to  demonstrate 
whether  change  to  performance  by  the  private 
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priority  item.  The  Secretary  is  to  promptly 
notify  Congress  of  such  transfer. 
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the  House  and  Senate  Armed  Services 
Committees  in  writing,  and  a  period  of  90 
days  following  the  date  on  which  the 
notification  is  received  must  expire.  10 
U.S.C.  7296  also  requires  that,  whenever  the 
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number  of  active  Navy  surface  combatants  is 
less  than  1 16,  the  Secretary  of  the  Navy  must 
maintain  a  sufficient  number  of  inactive 
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Key  Policy  Staff 


Area  of  Expertise 

Name 

Phone 

E-Mail 

:  Acquisition  and  Contracting 

Valerie  Grasso 

7-7617 

vgrasso@crs .  loc.gov 

Budget 

Daniel  Else 

7-4996 

delse@crs.loc.gov 

Central  Intelligence  Agency 

Richard  Best 

7-7607 

rbest@crs.loc.gov 

Collective  Bargaining 

Jon  Shimabukuro 

7-7990 

j  shimabukuro@crs.loc.gov 

Environmental  Issues 

David  Bearden 

7-2390 

dbearden@crs.loc.gov 

Foreign  Service 

Susan  Epstein 

7-6678 

sepstein@crs.loc.gov 

General  Civil  Service  Policy 

Sharon  Gressle 

7-8677 

sgressle@crs.loc.gov 

General  Personnel  Statutes 

Thomas  J.  Nicola 

7-5004 

tnicola@crs.loc.gov 

Military  Personnel 

Robert  L.  Goldich 

7-7633 

rgoldich@crs.loc.gov 

Management 

Lawrence  Kapp 

7-7609 

lkapp@crs.loc.gov 

Missile  Defense 

Steven  A.  Hildreth 

7-7635 

shildreth@crs .  loc .  gov 

Naval  Issues 

Ronald  O’Rourke 

7-7610 

rorourke  @crs.loc .  gov 

Overall  Civil  Service  Policy 
and  Compensation 

Barbara  L.  Schwemle 

7-8655 

bschwemle@crs  .loc.  gov 

Reorganization  and  Reporting 
Requirements 

Harold  Relyea 

7-8679 

hrelyea@crs.loc.gov 

Retirement  and  Re-employment 

Patrick  Purcell 

7-7571 

ppurcell@crs.loc.gov 

Security  Assistance 

Richard  F.  Grimmett 

7-7675 

rgrimmett@crs.loc.gov 

Senior  Executive  Service 

L.  Elaine  Hal  chin 

7-0646 

ehalchin@crs.loc.gov 

